LETTER OPI NI ON
98- L-61

May 6, 1998

Steven L. Vogel pohl

Lincoln Gty Attorney

400 East Broadway, Suite 501
P. O, Box 2399

Bi smarck, ND 58502-2399

Dear M. Vogel pohl:

Thank you for vyour letter requesting ny opinion regarding the
continued qualification for office of the Mwyor of the city of
Lincoln. Your letter provides the follow ng facts:

The Lincoln Mayor, as a result of a recent divorce, has
obtai ned dwelling quarters in Bisnarck. The Mayor’'s ex-
wi fe continues to occupy the forner couple’s Lincoln hone,
in which the Myor and his ex-wife retain ownership
interests the sane as prior to the divorce. The Mayor
continues to keep certain of his possessions at the
Li ncol n home. The Mayor has indicated that he has stayed
periodically at the Lincoln honme since the divorce during
the course of his performng repairs and routine
mai nt enance to such house, which repair and nmaintenance
obligation is continuing. He has indicated that he
anticipates that he may additionally be staying at the
Lincoln hone, in his ex-wife' s absence, while caring for
the former couple’s three children, of which he and his
ex-wi fe have joint custody. He has indicated that he is
in contact with a realtor for the purpose of seeking and
obtai ning separate dwelling quarters in Lincoln and he
states that he intends to obtain such a dwelling when one
is found suitably priced to his financial situation, which
is distressed as a result of the divorce but inproving.

You also indicated, in response to our inquiry, that the Mayor has a
key to the Lincoln hone in which his ex-wife is living.

You ask several questions, the first few of which relate to N.D.C C
88 40-08-14 and 40-13-01. N.D.C.C. 8§ 40-08-14 provides that a person
must be “a qualified elector within the city” to qualify to be mayor

Wth regard to nunicipal offices generally, the first sentence in
N.D.C.C. 8 40-13-01 provides “[n]o person shall be eligible to hold
an elective nmunicipal office unless he is a qualified elector of the
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municipality and unless he has been a resident thereof for at |east
nine nonths preceding the election.” You ask, in effect:

Does the first sentence in 8 40-13-01 apply to the nmayor
thereby requiring the mayor to be a “resident” as well as
a “qualified elector” of the city? What criteria nmust a
person neet in order to be a “resident” of the city within
the nmeaning of the first sentence of ND.C.C § 40-13-01?
Does 8§ 40-13-01 require the mayor to continue to be a
“resident” of the city to remain qualified to be mayor?

In Dietz v. Cty of Medora, 333 NW2d 702 (N.D. 1983), a Medora city
resi dent and el ector challenged the qualifications of the city mayor
and a city council nenber to serve as city officers based on the
contention that they were not residents of the city of Medora. The
Nort h Dakota Suprene Court, in Dietz, considered ND.C. C 88 40-08-14
and 40-13-01, and suggested that there may be a conflict between
those two sections because N.D.C.C. 8§ 40-08-14 requires the mayor to
be a qualified elector and N.D.C.C. §40-13-01 appears to require
that the mayor be both a qualified elector and an actual resident of
the city.? In Dietz, the North Dakota Suprenme Court did not need to
address the possible conflict between N.D.C. C. § 40-08-14 and 40-13-
01 because the mayor in that case happened to be both a qualified
el ector and an actual resident of the city. It is ny opinion that
N.D.C.C. 88 40-08-14 and 40-13-01 do not conflict, but should be read
together to conclude that a mayor nust be both a “qualified elector”
and an “actual resident” of the city.

Thus, it is mnmy opinion that N.D.C.C. 8 40-13-01 applies to a city
mayor, thereby requiring the nmayor to be both a “qualified elector”
and a “resident” of the city. It is ny further opinion that the term
“resident” as wused in NDCC 8§ 40-13-01 refers to an *“actual
resident.” “A person may have two or nore actual residences, as
di stingui shed from his single, |egal residence.” Dietz, 333 N.W2d
at 704. In discussing the residences of the mayor and council nenber
in Dietz, the North Dakota Suprene Court stated:

Tjaden is a division nanager enployed by the Cold
Seal Conpany to oversee Gold Seal’s property and touri st
facilities in Medora. VWhen in Medora, Tjaden lives in a
house provided by the Gold Seal Conmpany. During Septenber
t hrough March, Tjaden spends nuch of his tinme traveling
for business purposes.

1t To be a qualified elector, a person nust be a “legal resident.”
See N.D. Const. art. Il, 8 1, N.D.C.C 8§ 16.1-01-04 and 54-01-26,
and Dietz, 333 N.W2d at 704-705.
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Connell is the majority owner of the Htching Post, a
Medora business which is open throughout the year. When
in Medora, Connell lives in the living quarters above the

fam |y busi ness.

Recently Tjaden and Connell purchased honmes in
Bi smarck and Di cki nson respectively.

In the instant case both Tjaden and Connell have two
actual residences, Tjaden in Medora and in Bismarck and
Connell in Medora and in Dickinson. Tj aden and Connel |
are “residents” of Medora for purposes of 88§ 40-08-05 and
40-13-01, ND.CC [J[i.e., actual residents], if they live,
reside, or dwell in Medora. Both have living quarters in
Medora where they keep personal possessions, clothing,
furniture, and itens of sentinental val ue. These 1iving
gquarters are the dwelling places of Tjaden and Connell
whenever they are in Medora. It is not necessary that
Tjaden and Connell spend every day of the year in Medora
to be [actual] “residents thereof.”

Dietz, 333 N.W2d at 703-704.

It is ny opinion that the criteria a person nust neet in order to be
a “resident” of the city within the neaning of N.D.C C. § 40-13-01
are the sane criteria as those expressed in Dietz, as quoted above,
that are required to be an “actual resident.” It is my further
opi nion that a mayor nust continue to be a “qualified elector” and an
“actual resident” of the city in order to remain qualified to be
mayor .

Your second question involves the neaning of N D.C.C §40-13-07.

This section provides: “Wen any officer renoves froma nmunicipality
. the office shall be deenmed vacant.” You ask what the phrase
“removes from a municipality” neans. It is my opinion that the

quoted phrase in N.D.C.C. 8§ 40-13-07 neans that when an officer is no
| onger an “actual resident” of the nunicipality, the office shall be
deened vacant. As the Dietz case indicated, “[a] person may have two
or nore actual residences, as distinguished from his single, |[egal
resi dence.” Dietz, 333 N W2d at 704. The Kkey question in
determ ni ng whether the Mayor has renoved from the city of Lincoln,
is whether the Mayor continues to have an “actual residence” in the
city of Lincoln. M response to your first few questions indicated
that one nmust rely on the criteria indicated in the Dy etz case in
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order to determine whether a person is an “actual resident” of a
city.

Finally, you ask whether one nust resort to a lawsuit, or whether
there is sone other procedure, to determne a person’s qualification
for office or to determ ne the vacancy or lack of vacancy in the

of fice of mayor, particularly with regard to resi dency
qualifications. N D C C 8 40-08-02 states: “The city council shal

be judge of the election and qualifications of its own nenbers.” A
city council is conmposed of the mayor and council nmenbers. N.D. C C
§ 40-08-01. Thus, it is ny opinion that if the issue of a council
menber’s qualifications is raised with the city council, the city
council has the duty to determ ne whether the mayor is still an

“actual resident” of the city of Lincoln.? See N.D. C C. § 40-08-02.

In addition, N.D.C.C. 8§ 44-02-01 states that “[a]n office becones

vacant if the incunmbent shall . . . [c]ease to possess any of the
qgqualifications of office prescribed by law . . . .” Thus, one need
not resort to a lawsuit, but instead, nmay raise the issue with the
city council, which shall then determ ne whether the mayor continues

to be an “actual resident” of the city of Lincoln.

In making its determ nation whether the Mayor renmains an “actual
resident” of Lincoln, the city council should consider such factors
as whether the Mayor 1) has the freedom to stay overnight at the
Li ncoln hone w thout needing to obtain prior approval from his ex-
wife, 2) keeps personal possessions in the Lincoln honme, and 3)
dwel I's at the Lincoln hone whenever he is in Lincoln; or 4) otherw se
has a living or dwelling place in Lincoln available to him w thout
restriction and where he is not sinply a guest. In addition to the
facts of the Mayor’s situation related in this opinion, there nmay be
additional facts for the council to consider when determn ni ng whet her

the Mayor remains an “actual resident” of Lincoln. In the final
anal ysi s though, in order to remain an actual resident of Lincoln, it
is necessary that the Muyor at least, at times, live, reside, or
dwel | in Lincoln.

Si ncerely,

2 The North Dakota Suprene Court, in Nelson v. Gass, 146 N.W 537
(N.D. 1914), determned that N.D.C.C. 8§ 40-08-02 did not authorize a
city council to determne an election contest over the office of

mayor . It is ny opinion that this conclusion in the Nelson case is
l[imted to election contests, and that N.D.C.C. § 40-08-02 still
authorizes a city council to determne the qualifications of its

menbers, including the mayor.
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